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SOCIAL SECURITY COMMITTEE 

SOCIAL SECURITY ADMINISTRATION AND TRIBUNAL MEMBERSHIP (SCOTLAND) 

BILL 

SUBMISSION FROM: Enable Scotland 

ENABLE Scotland welcomes the opportunity to submit its views on the Social Security 
Administration and Tribunal Membership (Scotland) Bill. 
 
ENABLE Scotland is a charity founded in 1954 by the families of children who had a 
learning disability. They believed that their children had the same right as everyone else to 
live the life they choose. 
 
Founded on these principles of mutual support and equal rights, ENABLE Scotland has 
campaigned ever since for an equal society for every person who has a learning disability. 
 
Since August 2013, ENABLE Scotland’s specialist Welfare Rights service has assisted 
around 1,500 clients who have a learning disability to claim more than £5.2 million in 
benefits. 
 
ENABLE Scotland has engaged closely with the Scottish Parliament and Government 
throughout the development of devolved social security powers. We have given our 
thoughts on what we have identified as the key elements of this Bill below, and would be 
happy to give oral evidence to the Committee if that would be helpful to their consideration 
of the legislation. 
 
Terminal Illness 

 Enabling third party applications for terminally ill clients, as an alternative in 

appropriate cases to the current legal requirement for the client to complete an 

application. 

ENABLE Scotland supports this change. 

 Extending responsibility for diagnosing a terminal illness for social security 

purposes beyond registered medical practitioner 

ENABLE Scotland supports this change. 

Claimant Appointees 

 Appointing persons to act on behalf of a child in relation to their application for 

assistance under the 2018 Act, ensuring that the person providing care and 

attending to the child’s welfare is the person that Social Security Scotland will deal 

with. 

ENABLE Scotland would support this change. We have previously raised issues with the 

provisions for benefit appointees not being adequate, and feel this measure would help 

address this weakness. 
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Top-up powers: offences and investigations  

 Creating statutory fraud offences, in relation to new types of ‘top-up’ assistance  

created under section 79 of the Social Security (Scotland) Act 2018. 

ENABLE Scotland has concerns over this proposal. 

Top-up assistance delivered under the Social Security (Scotland) Act 2018 will be linked to 

entitlement to a reserved benefit. For a claimant to claim such assistance fraudulently, it 

would be reasonable to assume that they must therefore be alleged to have made a 

fraudulent claim under the reserved system.  

As the current legislation gives extremely wide-ranging powers for overpayments of 

devolved benefits to be recovered, we would question the need for further criminal 

proceedings or investigations on the particular issue of fraud. 

Should the body paying the reserved benefit (such as the Department for Work and 

Pensions) wish to pursue criminal proceedings against a claimant, then they currently have 

extensive powers to do so. Since the identification of a fraudulent claim for top up 

assistance is presumably triggered by the identification of the original claim as fraudulent, 

additional criminal proceedings initiated by Social Security Scotland does not seem 

proportionate in this context. 

Separate criminal action on top up benefits would also significantly increase the complexity 

for all proceedings as a claimant accused of acting fraudulently under the reserved benefit 

system could challenge both the accusation that they have been overpaid and the 

accusation that they have committed fraud; these are separate issues with different 

burdens of proof. 

Social Security Scotland would then have to decide if they tied their cases to those related 

to reserved benefits, or proceed with their own case irrespective of the outcomes of any 

challenges to the reserved system’s decisions or the outcome of those court proceedings. 

We do not consider that this was the policy intention of this clause, and so would question 

whether its potential consequences have been given full consideration. 

Tribunals 

 Enabling existing judges in other courts or tribunals to hear appeals in in the Social 

Security Chamber of the First-tier Tribunal for Scotland and in the Upper Tribunal for 

Scotland. 

ENABLE Scotland is concerned that this proposal could see membership of tribunals 

extended beyond those with the particularly relevant skills required. 

Social security appeals benefit greatly from being inquisitorial bodies containing members 

of significant experience in social security law. We are concerned that the inclusion of 

judges without this may lead to a decrease in the effectiveness of decision-making, and in 

accessibility to the system, particularly for unrepresented clients. 
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Whilst we accept that an amendment is required to allow members of the reserved system 

to sit in devolved hearings, we would caution against extending this to other members of 

the judiciary.  

As devolved tribunals begin to hear significant numbers of appeals, there will (over time) 

develop a divergence between Scotland and the rest of the UK in terms of both Regulations 

and caselaw. It is our view that this will bring significant challenges for the tribunal system, 

with a high risk of conflicting approaches north and south of the border with the potential to 

confuse understanding of precedent. The inclusion of non-specialist judges in the system 

heightens this risk, with the potential for significant issues. 

 


